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This divorce case involves issues of property classification and division regarding real property
purchased by Wife prior to the parties marriage and titled jointly in both Wife and Husband's
names. The property becamethe marital residence wherethe couplelived during their marriage, but
themajority of paymentson the house mortgage weremade by Wife' sparents. Husband contributed
virtually nothing to the marriage and substantially dissipated the couples assets through gambling
and drug use. Thetrial court found the houseto be marital property and divided the equity by giving
thefirst $75,000.00 to Wife, asher original contribution, then dividing the remainingequity between
the parties. 75% to Wife, 25% to Husband. Husband claims that half of the $75,000.00 down
payment was a gift made to him by Wife prior to the marriage and, thus, his separate property. We
affirm the decison of thetrial court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed

WiLLiam B. CaIN, J.,, delivered the opinion of the court, in which PATRICIA J. COTTRELL, J., and
JOHN A. TURNBULL, Sp. J,, joined.

John R. Phillips, Jr., Gallatin, Tennessee, for the appellant, John David Blair.

BruceN. Oldham and Sue Hynds Dunning, Gallatin, Tennessee, for the appellee, Mitzi Gay Gregory
Blair.

OPINION

TheParties, Mitzi Gay Gregory Blair (Plaintiff/Appellee), and John David Blair (Defendant/
Appellant), were married for 6 years and divorced on August 7, 2001. Paintiff came into the
marriage with assets of around $100,000.00; Defendant came into the marriage with virtually no
assets. Prior to the marriage, Plaintiff purchased ahome and titled it in the names of both Plaintiff
and Defendant as tenants in common. However, Defendant contributed nothing towards the home
purchase; while, Plaintiff contributed $75,000.00 of her separate assets as the down payment.
Defendant also made virtually no contribution toward the home mortgage, either before or during



the marriage, using hisearnings primarily for drugsand gambling. Inthefirst year after purchasing
the home, the mortgage payments were taken over by Plaintiff’ s parentsdueto the parties' financial
difficulties. The parties made no further payments themselves on the home mortgage.

Thetrial judgefound the hometobemarital property and orderedit sold. Hefurther returned
the first $75,000.00 of equity to Plaintiff and divided the remaining equity: 75% to Plaintiff, 25%
to Defendant. Said the court:

2. It is clear to the Court, based on the evidence, that the Husband has
avery bad credibility problem.

4. The separate property of the Wife consists of the following: Dining
Room table, chairs & hutch; antique bedroom suite; white iron bed; al Caroline's
bedroom furniture; antique chest; coffeetable; dryer; leather recliner; kitchen table
and chairs; refrigerator; entertainment center; sofa; 18" television; CD at Macon
Bank; savings account at Macon Bank; any funds in the leasing account; and 500
share of stock in First Indegpendent Bank.

5. The separate property of the Husband consists of the following:
antique pitcher and bowl.

6. Marital property consists of the television set in the den, the washer,
the cherry bedroom set, the Sea Sprite boat, the 1994 Jeep Cherokee, the marital
residence at 108 Jackson Drive, Hendersonville, Tennessee and the proceeds from
the Tahoe on deposit with the Clerk of the Court.

7. The Court has considered all of thefactorsset forthin T.C.A. 836-4-
11 and the evidence presented relative to an equitable distribution of the marital
property. Thenumber onefactor istheduration of thismarriage, whichisshort. The
second factor is the contribution of each to the acquisition and dissipation of the
marital property. TheCourt specifically findsthat theHusband hasgreatly dissi pated
and greatly wasted assets of this marriage, regardless of where they came from,
because of drugs. The Court further considered the condition of the estate that each
brought into the marriage and the ability of each of these individuals for future
acquisitions. Both of them, if put out in the middle of nowhere, can survive, asthey
arevery talented people. The Husband isjust making some very wrong choices. The
Wife may have thought she was doing the right thing by her joint participation early
on in these activities, but she can see now that those choi ces were wrong.

8. An equitable division of the marital persona property is as follows:
The TV intheden, the washer, the computer, the paining of the daughter, the bakers
rack, the two dogs, the china set and whatever is in her retirement account are
awarded to the Wife. The cherry bedroom suite, the Sea Sprite boat and the 1994
Jeep Cherokee are awarded to the Husband.



9. The Houseisaready on the market and shall besold. It can continue
to be privatdy listed until the parties come back to court and say that it just can’t
happen and they want something else done. The parties are tenants in common in
thisproperty. If the property issold, after payment of the mortgage and costs of sale,
the first $75,000.00 will be returned to the Wife as her original contribution. The
remaining proceedswill be divided 75% to the Wife and 25% to the Husband, which
representsthe best approximation regardi ng contributions to the marri age and, more
importantly, dissipation of the assets.

Itis, therefore, ORDERED, ADJUDGED and DECREED asfollows:

4, TheWifeisawarded thefollowing marital personal property: TheTV
inthe den, the washer, the computer, the painting of the daughter, the bakesrack, the
two dogs, the china set; whatever isin her retirement account, the first $75,000.00
of the proceeds of the sale of the marital residence after payment of the mortgage and
the costs of sale and 75% (seventy five percent) of the remaining proceeds; 75%
(seventy five percent) of the Tahoe proceeds on deposit with the Clerk of the Court.

5. The Husband is awarded the following marital property: the cherry
bedroom suite (sic), the 1994 Jeep Cherokee, the Sea Sprite boat; 25% (twenty five
percent) of the proceeds of the sale of the marital residence after deduction of the
mortgage, the costs of sale, and the $75,000.00 dlocation to the Wife; 25% (twenty-
five percent) of the Tahoe proceeds on deposit with the Clerk of the Couirt.

Defendant appealed the trid court’s decision claiming entitlement to a portion of the $75,000.00
returned to Plaintiff and alleging that half of that amount was a premarital gift made to him when
the home was titled in both parties names prior to marriage.

The standard of review in this matter is de novo with apresumption that the court’ sfindings
are correct unless the evidence preponderate against those findings.

We review the findings of fact by the trial court de novo upon the record of
thetrial court, accompanied by a presumption of correctness of the findings, unless
the preponderance of the evidenceisotherwise. Tenn. R. App. P. 13(d). Becausethe
trial judgeisin abetter positionto weigh and eval uate the credibility of the witnesses
who testify orally, we give grea weight to the trial judge's findings on issues
involving credibility of witnesses. Gillock v. Board of Prof'| Responsibility, 656
S.W.2d 365, 367 (Tenn. 1983).



In casesinvolving issues of classification and distribution of property, atria
court’ sdecisionsenjoy apresumption of correctness. Dunlapv. Dunlap, 996 SW.2d
803, 814 (Tenn. Ct. App. 1998). Accordingly, atrial court’ sdivision of the marital
estate should be presumed proper unless the evidence preponderates otherwise.
Lancaster v. Lancaster, 671 SW.2d 501, 502 (Tenn. Ct. App. 1984).

Deneauv. Deneau, No. M2000-00238-COA-R3-CV/, 2001 WL 177063, at * 2-3 (Tenn. Ct. App. Feb.
23, 2001).

Defendant contributed nothing toward the initial purchase of the home while Plaintiff
contributed $75,000.00 for the down payment when the homewasinitially purchased. Plaintiff and
her parentsal so provided most of the money used to make paymentson the property while Defendant
provided virtually no assistance with payments on the marital home, or any other expenses of the
marriage. Even though the property wastitled in the names of both parties as tenants in common
prior to the marriage, Plaintiff testified that such was done only in anticipation of the marriage for
useasamarital residence. No evidencewasintroduced showing that any portion of the property was
intended as a personal gift to Defendant.

Further, after their marriage, the property becamethemarital homeand wastreated asmarital
property by both parties. Dueto thejoint ownership, wife' stestimony, and treatment of the property
by both parties as marital property, the evidence does not preponderate against the court’s finding
that the home was marital property. The doctrine of transmutation can be applied to this situation.

Another panel of this Court recognized recently that separate property may
become part of the marital estate if itsowner treatsit asif it were marital property.
Professor Clark describesthe doctrine of transmutation as follows:

[ Transmutation] occurs when separate property is treated in such a
way as to give evidence of an intention that it become marital
property. One method of causing transmutation is to purchase
property with separate funds but to take title in joint tenancy. This
may also be done by placing separae property in the names of both
spouses. Therationale underlying both these doctrinesisthat dealing
with property intheseways creates arebuttable presumption of agift
to the marital estate. This presumption is based also upon the
provision in many marital property statutes that property acquired
during the marriage is presumed marital. The presumption can be
rebutted by evidence of circumstances or communications clearly
indicating an intent that the property remain separate.

2 H. Clark, The Law of Domestic Relations in the United States 8 16.2, at 185 (1987).



Batson v. Batson, 769 S\W.2d 849, 858 (Tenn. Ct. App. 1988). Plaintiff’s testimony clearly
indicates her intent to purchaseahome for use as amarital residence, and this property was treated
by both parties as marital.

Once the property is classified as marital, the court may make an equitable division of the
property.

The trial court is charged with equitably dividing, distributing, or assigning the
marital property in “proportions as the court deemsjust.” Tenn.Code Ann. 8§ 36-4-
121(a)(1). Thus, after the property is classified, the court is to make an equitable
division of the marital property. The court is to consider several factors in its
distribution, including the duration of the marriage, the contribution to and
dissipation of the marital estate, the value of the separate property, and the estate of
each party at the time of the marriage. Tenn.Code Ann. 8§ 36-4-121(c) (listing the
factors to be considered). The court may consider any other factors necessary in
determining the equities between the parties, Tenn.Code Ann. § 36-4-121(c)(11),
except that division of the marital property is to be made without regard to marital
fault. Tenn.Code Ann. § 36-4-121(a)(1).

The court’s distribution of property “is not achieved by a mechanical
application of the statutory factors, but rather by considering and weighing the most
relevant factorsin light of the unique facts of the case” Batson, 769 S.W.2d at 859.
An equitabledistribution isnot necessarily an equal one. Wordv. Word, 937 S.\W.2d
931, 933 (Tenn.Ct.App.1996). Thus, adivisionis not rendered inequitable simply
becauseit isnot precisely equal, Cohenv. Cohen, 937 S.\W.2d 823, 832 (Tenn.1996);
Kinardv. Kinard, 986 S.W.2d 220, 230 (Tenn.Ct.App.1998). Similarly, equity does
not require that each party receive a share of every piece of marital property. King
v. King, 986 SW.2d 216, 219 (Tenn.Ct.App. 1998); Brown v. Brown, 913 SW.2d
163, 168 (Tenn.Ct.App.1994).

Thetrial court’sgoal inadivorce caseisto divide the marital property in an
essentidly equitable manner, and equity in such cases is dependent on the facts of
each case. Thefairness of a particular division of property between two divorcing
partiesis judged upon its final results. Watters v. Watters, 959 S.W.2d 585, 591
(Tenn.Ct.App.1997).

Again, however, some general principles have been developed. Because
dividing a marital estate is a process guided by considering all relevant factors,
including those listed in Tenn.Code Ann. § 36-4-121(c), in light of the facts of a
particular case, atrial court has agreat dea of discretion concerning the manner in
which it divides marital property. Smith v. Smith, 984 SW.2d 606, 609
(Tenn.Ct.App.1997); Wall acev. Wallace, 733 SW.2d 102, 106 (Tenn.Ct.App.1987).
Appellate courtsordinarily defer to thetrid judge’ sdecision unlessitisinconsistent

-5



with the factors in Tenn.Code Ann. § 36-4-121(c), or is not supported by a

preponderance of the evidence. Brown, 913 S.W.2d & 168; Wilson v. Moore, 929
S\W.2d at 372.

Lewis v. Frances, No. M1998-00946-COA-R3-CV, 2001 WL 219662 (Tenn.Ct.App. March 7,
2001). Thetrial court specifically found that the marriage was of short duration and that Defendant
wasted and dissipated most of the marital assets. The court also considered the assets each party
brought to the marriage. We find no evidence that the distribution of the equity in the marital

residence was not equitable. Infact, it appears that the trial court was most generous to Defendant
in this case.

However, evenif the court were wrong in classifying the property as maritd, this Court till

findsthe overall effect of thetrial court’s distribution to be equitable. Such wasthefinding by this
Court in Batson:

Both Dr. Batson and Mrs. Batson takeissuewiththemanner inwhichthetrial
court divided their property. They insist that the trial court erred in classifying
specific assets as either marital or separate property and that the distribution of the
marital estate was inequitable. We find that the trial court misclassified several
assetsand failed to ded with others. However, wefind that the overall effect of the
trial court’ sdistribution isequitable. Therefore, we affirm thetrial court’sdivision
of the Batsons' property subject to the modifications discussed below.

Batson, 769 S.W.2d at 854-55.

As is true in most cases involving divorce, classification of property and distribution of
property, this case isintensely fact-driven. Thetrial court found the marital home of the parties to
be marital property and the evidence does not preponderate against this determination. The trial
court found, and the evidence dearly establishes, that Defendant came into the marriage with
practically nothing and madeinfinitesimal contributionstothemarital estate. Themarriagesurvived
through the income of Plaintiff and massive contributions made by Plaintiff’s parents. Defendant
dissipated his own income and the marita estate because of his addiction to drugs and gambling.
He now seeks to claim that Plaintiff made a gift to him prior to their marriage by footing the bills
for adown payment on the soon-to-be marital homeand that thisgift survived hisprolific dissipation
of property, to the accumul ation of which he provided practically nothing. Thetrial judge did not
allow this to happen, and, as we find his judgment to be eminently correct, it is in all respects
affirmed. The case is remanded for such further proceedings as may be necessary.

Costs of the cause are assessed against Appdlant.

WILLIAM B. CAIN, JUDGE



